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Introduction

The financial crisis of 2008—and the subprime and credit crises that preceded it—have had a significant impact on the landscape of white collar representations.  Certain trends that had been developing before the crisis have intensified:  regulators making public announcements about broad investigations of entire industries or practices; pressures on business organizations to waive privilege and to “offer up” employees in order to stave off indictment; the use of deferred prosecution agreements (often with significant fines and monitors) to resolve cases against companies; and the challenges of dealing with parallel proceedings (that now more often include state Attorney General (“AG”) offices in complicated financial matters historically left to the Department of Justice (“DOJ”)).  

The crisis has also created new challenges: dealing with regulators who have been subject to intense criticism for failing to prevent significant frauds has made even simple negotiations about limiting the scope of subpoenas more difficult; new entities, such as the Office of the Special Inspector General for the Troubled Asset Relief Program (“SIGTARP”), are in the mix; and proposed legislation creating entirely new agencies that will have some law enforcement function is likely to be enacted.  

While not reviewing these complicated issues exhaustively, this article attempts to highlight critical aspects and to address important practical considerations for practitioners dealing with this new landscape.

I. Publicly Announced Investigations of Industries or Practices

In the not too distant past, it was the case that when a regulator or prosecutor held a press conference, it was to announce that an indictment had been filed against an individual (or entity), a civil enforcement action had been filed, or a settlement or plea bargain had been reached.  More recently, however, law enforcement authorities have adopted the practice of publicly announcing that they are undertaking an investigation of an entire industry or practice.  Regulators announce these broad investigations with much fanfare and they receive significant press attention.  The pressure on regulators to show results from such efforts are significant. Prominent examples of these public announcements are described below.  

The Securities and Exchange Commission (“SEC”) has formed several working groups in recent years to undertake investigations into a number of diverse areas, including subprime mortgages, hedge funds, options backdating and municipal securities.  In early 2007, the Enforcement Division of the SEC formed the Subprime Working Group (“SWG”),
 a task force with primary responsibility to investigate securities fraud and breach of fiduciary duty involving collateralized debt obligations (“CDOs”).  In addition, the SWG has been serving as a “point of contact with the many other federal and state regulators and criminal authorities actively working in this area, including the [self-regulatory organizations (“SROs”)], the Departments of Justice and Treasury, the Federal Reserve, the TARP program and numerous other federal and state regulators.”
  The SWG is the one of the largest working groups at the SEC,
 and with the recent economic turmoil, has been very active. According to a September 2008 press release, the SWG has been “aggressively investigating possible fraud, market manipulation, and breaches of fiduciary duty that may have contributed to the recent turmoil in the credit markets.”

The Hedge Fund Working Group (“HFWG”), also formed in 2007, is tasked with investigating fraud and market manipulation by hedge fund investment advisors, with a focus on insider trading.
  In addition to handling SEC investigations involving hedge funds, the HFWG is charged with coordinating related activities with other agencies, including SROs and foreign regulators.
  The HFWG has filed twenty enforcement actions against hedge funds or hedge fund traders in the first four months of 2009, a number which exceeds the total number of cases filed in 2008.
 

The SEC also established the Options Backdating Working Group (“OBWG”) which has been investigating options backdating and related accounting violations.
  Finally, the Municipal Securities Working Group (“MSWG”) has been investigating securities violations “in the complex and specialized world of municipal finance.”

State regulators have similarly been undertaking these types of broad publicly announced investigations.  A prime example is the ongoing investigations into the auction rate securities market.  In 2008, the North American Securities Administrators Association (“NASAA”),
 formed the Auction Rate Task Force (“ARTF”) to investigate the marketing and sale of auction rate securities by broker-dealers.
  The task force consists of state securities regulators from California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Hampshire, New Jersey, Texas, Pennsylvania, Virginia and Washington.
 

The New York Attorney General’s office (“NYAG”) also launched his own probe into the auction rate securities market.
  In August 2008, just one week after announcing landmark settlements with Citigroup
 and UBS
 concerning their role in the auction rate securities market, the NYAG announced that it would be expanding its investigation to include other major players in the market for auction rate securities.
  To date, the NYAG has settled eleven cases with financial institutions that allegedly marketed increasingly illiquid auction rate securities as liquid assets.
  These efforts have resulted in settlements which include over $61 billion in buy-back obligations.
  In order to procure those settlements, the NYAG worked in conjunction with the NASAA multi-state ARTF (described above) and the Financial Industry Regulatory Authority (“FINRA”), as well as regulators from other states including the Colorado Division of Securities, the Florida Division of Securities, the Illinois Securities Department and the New Jersey Bureau of Securities.

The prosecution of the auction rate securities cases unfortunately also reflects the frequent lack of coordination among state and federal regulators.  While some of the states did, as indicated, band together, the race to prosecute between certain regulators was breathtaking as well as a waste of resources for both prosecutors and defendants.

In addition to the auction rate securities task force described above, the NYAG has also recently announced sweeping investigations into the debt settlement
 and health insurance reimbursement
 industries as well as “pay to play” investigation in connection with the New York pension fund.
  These announcements underscore both the NYAG’s zeal to undertake industry-wide investigations and its aggressive use of the press.

Despite the regulatory in-fighting and dueling press releases involved in too many cases, regulators have also announced a few broad investigations jointly conducted by federal and state regulators, even in areas where “turf warfare” has traditionally precluded this type of coordination.  In 2008, for instance, the U.S. Attorney’s Office (“USAO”) for the Southern District of New York and the NYAG commenced a joint investigation into the credit-default swap (“CDS”) market.
  This probe into the CDS market seeks to determine, among other things, whether the market for CDSs was manipulated by short sellers who allegedly spread false rumors about financial firms in order to drive stocks down and thereby increase the payout on their short positions.
 

The current economic crisis has also spurred the creation of new task forces and working groups that bring together a variety of agencies, even those that have not historically had a significant role in law enforcement activities.  One prominent example is the Task Force on Mortgage, Securities, Trading, and Accounting Fraud.  Consisting of the Federal Bureau of Investigation (“FBI”) Financial Institutions Fraud Unit and the U.S. Secret Service, this Task Force also includes the New York State Banking Department and the Federal Deposit Insurance Corporation (“FDIC”).  The Mortgage Task Force was convened in May of 2008 to investigate potential crimes related to the financial crisis.
  

The newly created SIGTARP, discussed in more detail below, has also established several working groups and task forces to coordinate with other investigative agencies.  The Assistant Inspector General for Investigation (“AIGI”) Troubled Asset Relief Program (“TARP”) Working Group, for instance, was formed to facilitate coordination between heads of investigative divisions and law enforcement whose missions are related to the TARP.
  The related Term Asset-Backed Loan Facility (“TALF”) Task Force was created to deter, detect, and investigate instances of TALF-related fraud.
  As envisioned, the TALF Task Force will “redefine the policing of complex Federal Government programs by proactively arranging coordinated law enforcement response before the fraud occurs.”
  Members of TALF Task Force include the SIGTARP, the Federal Reserve Board, the FBI, Treasury’s Financial Crimes Enforcement Network, the U.S. Immigration and Customs Enforcement, the SEC, and the U.S. Postal Inspection Service.

For white collar practitioners, the use of publicly announced, broad-ranging investigations involving coordinated efforts by various agencies presents significant challenges.  As mentioned above, the pressure on regulators to show that such high profile efforts yield “results” makes it much more difficult to convince prosecutors not to proceed even when there are compelling reasons that a particular individual or entity should not be the subject of an enforcement action.  Even in the context of a coordinated task force, agency rivalries and macho prosecutorial attitudes render the fair and judicious exercise of prosecutorial discretion less likely.  In addition, in multi-agency task forces it is sometimes difficult for a defense attorney to understand the inevitable internal politics that are at play on the “other side of the table.”  It may sometimes even be difficult to know who is truly “calling the shots,” within the task force, which obviously complicates negotiations.  And obviously when the regulators are not even pretending to coordinate but are in open and often irrational competition with each other, the odds of obtaining a full or just hearing prior to the filing of charges are long indeed.  

II. Pressures on Corporations to Cooperate and Provide Information to Law Enforcement

The concept of respondeat superior criminal liability—that a company can be convicted for the acts of even low-level employees—remains the law despite being the subject of controversy and criticism.
  While prosecutors retain significant discretion in deciding when to indict a company, that threat lurks over all matters involving the potential for a company to face the “corporate death penalty.”  The pressures on such companies to convince the government that they are “cooperating” can not be underestimated.  The DOJ has issued a series of memoranda reflecting its shifting approach to requiring companies under investigation to waive the attorney-client privilege and whether, and to what extent, the Department will consider a company’s payment of legal fees for employees under investigation relevant in deciding if the company has “cooperated.”  The fact remains, however, that whatever the DOJ official policy may be, the pressures on companies in this position are intense.  The history of the DOJ approach to these issues—and criticism of that approach—is instructive, and we describe it below. 

On June 16, 1999, the Department of Justice issued the first of several memoranda addressing the credit that a corporation receives for waiving the attorney-client privilege.  The first of these memoranda, widely known as the “Holder Memorandum” for its author, then Deputy Attorney General and current Attorney General Eric Holder, outlined a list of non-binding factors that prosecutors should use to evaluate whether to indict a corporation or “business organization.”
  The fourth factor, the “timely and voluntary disclosure of wrongdoing,” is the factor which has generated considerable conflict and prompted several revisions.

The Holder Memorandum allowed prosecutors to consider, inter alia, a corporation’s willingness to waive attorney-client and work product privileges in weighing timely and voluntary disclosure.
  The latitude given to prosecutors to seek privilege waivers under the Holder Memorandum was sweeping.  While waiver was not an absolute pre-requisite to receiving credit for cooperating, prosecutors were given discretion to seek waiver in “appropriate circumstances.”
  

In addition to considering willingness to waive protections in evaluating cooperation, the Holder Memorandum allowed prosecutors to consider whether a corporation appeared to be protecting culpable employees.  According to the Memorandum, three behaviors could evidence an attempt to protect culpable employees: (1) advancing attorney’s fees, (2) retaining employees accused of wrongdoing without sanction, and (3) providing employees with information about an ongoing government investigation pursuant to a joint defense agreement (“JDA”).

On January 20, 2003, Deputy Attorney General Larry Thompson announced a new policy designed to give federal prosecutors guidance in deciding whether to bring criminal charges against business entities.  The “Thompson Memorandum” was very similar in content to the Holder Memorandum and contained nearly identical language concerning waiver of the attorney-client and work product privileges.  The Thompson Memorandum differed from the Holder Memorandum in one key respect, however—unlike its predecessor, the Thompson Memorandum was binding on federal prosecutors.
  

Three years after the Thompson Memorandum was issued, the Department of Justice policy towards the payment of employee legal fees by corporations drew a sharp rebuke in United States v. Stein,
 a decision authored by Judge Lewis A. Kaplan of the U.S. District Court for the Southern District of New York.  Stein arose out of investigations by the Internal Revenue Service (“IRS”) into tax shelters offered by KPMG—one of the world’s largest accounting firms.
  In 2002, the Senate Permanent Subcommittee on Governmental Affairs similarly began an investigation of abusive tax shelters, which culminated in public hearings in which senior staff of KPMG were called upon to testify.
  Concerned that the hearings had not gone well, KPMG retained counsel to formulate a comprehensive strategy, which initially consisted of “clean[ing] house.”
  

By early 2004, the “cleaning house” strategy proved ineffective, as KPMG found itself the subject of a criminal investigation by the USAO for the Southern District of New York.
  In discussions with KPMG, the USAO broached the subject of whether KPMG would advance legal fees to employees.
  When counsel for KPMG asked the USAO for its view on whether KPMG could adhere to its practice of paying its employees’ legal expenses, the USAO referenced the Thompson Memorandum.
  KPMG quickly agreed to condition its advancement of fees on “employee” cooperation with the government investigation and agreed to withhold fees from employees who invoked the Fifth Amendment
 because KPMG and its counsel feared the cataclysmic consequences of an indictment.
  Later, in response to further pressure by the USAO, KPMG agreed to cap legal fees at $400,000 on condition that employees cooperate and be “prompt, complete, and truthful” in their interactions with the government.
  Further, KPMG vowed to cut off legal fees to any employee upon a formal indictment.
  Ultimately, KPMG entered a deferred prosecution agreement with the government, in which KPMG admitted wrongdoing, agreed to pay a $456 million fine, and accept certain restrictions on its practice.
  Subsequently, when thirteen of KPMG’s former partners and employees were indicted, KPMG—consistent with its promise to the government—cut off legal fees to those individuals.
  The defendants sought dismissal of their indictments, arguing that the government violated their Constitutional rights by coercing KPMG to stop paying their fees, leaving them unable to defend an incredibly complicated case involving millions of documents.
  

Judge Kaplan held in Stein that KPMG’s decision to cut off legal fees to employees who were indicted—and to condition payments on cooperation with the government—was a direct result of the Thompson Memorandum and pressure from the USAO.
  Construing the right to fairness in the criminal process as a fundamental liberty, entitled to Fifth Amendment due process protection, the Court applied a strict scrutiny analysis to the Thompson Memorandum and the USAO’s actions.
  Neither survived strict scrutiny because they were not “narrowly tailored” to achieve a compelling government objective.
  The Court likewise held that the Thompson Memorandum and the USAO’s actions violated the Sixth Amendment because the practical result was to discourage and prevent companies from providing employees with “the financial means to exercise their constitutional rights to defend themselves.”

Shortly after the District Court decision in Stein, on December 13, 2006, the DOJ issued the McNulty Memorandum, which purports to represent a step towards greater deference to attorney-client and work product protections.  Under the McNulty Memorandum, prosecutors were required to demonstrate that they had a “legitimate need for privileged information to fulfill their law enforcement obligations,” before they could seek a waiver.
  A finding of legitimacy depended on the results of a balancing test.  The factors to be balanced were: (1) the likelihood that privileged information would benefit the investigation, (2) the ability to timely obtain the desired information through alternative means, (3) the completeness of the voluntary disclosure to date, and (4) the collateral consequences of waiver.
  

If the balancing test militated in favor of seeking waiver—i.e. if a legitimate interest existed—the prosecutors were directed to seek factual, or “Category I” information first, and, even then, only after obtaining written authorization from the U.S. Attorney General.
  Only when Category I information proved insufficient could prosecutors seek “Category II” information—attorney-client communication and non-factual legal advice.
  The McNulty Memorandum instructed prosecutors to seek Category II information only in “rare circumstances,” and a corporation’s decision not to provide Category II information could not be considered by prosecutors in making a charging decision.
  

However, the McNulty Memorandum was criticized because it allowed—and indeed incentivized—corporations to voluntarily waive attorney-client and work product protection.
  Further, it continued to allow prosecutors to consider the unsanctioned retention of employees and provision of information pursuant to a JDA in evaluating whether a corporation was protecting culpable employees.  On the other hand, it generally prohibited consideration of indemnification and advancement in evaluating corporate cooperation, in accordance with Stein.

On August 28, 2008—the same day that the Second Circuit affirmed Stein—Deputy Attorney General Mark Filip introduced the revised DOJ Principles of Federal Prosecution of Business Organizations (the “Filip Memorandum”).  The revision states that federal prosecutors are not directed to, nor should they, seek waivers of attorney-client privilege or work product protection, though they can make use of information if given voluntarily by a corporation.
  Further, the revision makes clear that attorney-client privilege and work product protection are to be treated no differently when a corporation elects to conduct an internal investigation.
  Therefore, the paramount concern should always be “the facts known to the corporation about the putative criminal misconduct under review . . . not whether the corporation discloses attorney-client or work product materials.”
 

The revision also instructs prosecutors to refrain from considering certain corporate decisions in evaluating cooperation.  Among the decisions that a prosecutor should disregard are decisions to advance or reimburse attorneys’ fees or to provide legal counsel to an employee.
  Other decisions that prosecutors should disregard include a corporation’s decision to enter into a JDA or to retain employees without sanction.
  

The Filip Memorandum appears to change the DOJ’s analysis of cooperation in making a decision to indict a corporation.  Whereas under the Thompson Memorandum—and subsequently the McNulty Memorandum—prosecutors were permitted to request waiver of attorney-client privilege and work product protection when they had “a legitimate need for the privileged information to fulfill their law enforcement obligations,” the Filip Memorandum makes waiver solely discretionary on the part of the corporation.
  As such, the bifurcated system wherein the government could consider the refusal to waive privileges for Category I information in choosing to indict, but was forbidden from considering waiver for Category II information has been supplanted by a general policy of evaluating cooperation based solely on the disclosure of the relevant facts.  

The Filip Memorandum on its face represents a significant change in DOJ policy.  The reality, however, is that companies in the “cross hairs” remain very much at the mercy of prosecutors who wield broad discretion and retain the power, unilaterally, to destroy a business by indicting an entity.
  Defense lawyers representing corporations continue to balance the need to satisfy prosecutors with treating employees in a fair manner and presenting vigorous defenses where appropriate.  The financial crisis has intensified these challenges, since no regulator can risk being perceived as “soft” on corporate crime.

III. Deferred Prosecution and Non-Prosecution Agreements

Deferred prosecution agreements (“DPAs”) and non-prosecution agreements (“NPAs”) have long been a tool that prosecutors have used to resolve criminal cases.  While originally these agreements were used to resolve the most minor of crimes, they have come to be used commonly to resolve criminal cases against corporations.  A fascinating and thorough study is underway by GAO of the use and oversight of DPAs and NPAs.  The interim findings of this ongoing study (the “GAO Report”) were recently made public.
  As part of the study, the GAO has analyzed close to half of the DPAs and NPAs negotiated since 1993, reviewed DOJ guidance and interviewed numerous individuals at the DOJ and the companies that have entered into the agreements.

In the wake of the conviction of Arthur Andersen LLP in 2002 and its resulting collapse,
 the DOJ has recognized the potential devastating harm to a company facing indictment and turned increasingly to DPAs and NPAs in cases against business entities.
  DPAs and NPAs can be a very attractive option for companies facing criminal charges.  The agreements impose significant burdens on a company in exchange for the promise to not prosecute, such as requiring companies to institute reform of ethics and compliance programs, to pay restitution to victims (and/or pay fines and other monetary penalties), cooperate with ongoing investigations and to appoint—and pay for—independent monitors to supervise compliance with the agreement.
  

The GAO Report analyzed the decision-making factors employed by federal prosecutors in deciding whether to enter into DPAs and NPAs with companies.  The GAO Report found that the standards for charging decisions set forth in the Filip Memorandum, including consideration of the potential collateral consequences of a conviction,
 a company’s cooperation and planned remedial measures by a company,
 are the key factors that Assistant U.S. Attorneys weigh when deciding whether to enter into such agreements.
  Many of the prosecutors interviewed by the GAO cited efforts to encourage transparency by, among other things, issuing press releases detailing how the prosecutors applied the criteria set forth in the Filip Memorandum in reaching the decision to enter into a DPA or NPA.
  

One of the problems that the GAO identified is that prosecutors employ these two different types of agreements in an inconsistent manner.  One of the most important differences between DPAs and NPAs is that for DPAs charges are typically filed and the agreement is then filed in court and publicly accessible.
  NPAs typically do not involve filed charges and the NPA itself is not docketed.
  In deciding between DPAs and NPAs, prosecutors again rely on the factors outlined in the Filip Memorandum.
  Standard definitions of DPAs and NPAs were articulated in a March 2008 memorandum by then Acting Deputy Attorney General Craig Morford (“Morford Memorandum”), which was issued for the purpose of providing guidance for the use of monitors.
  The GAO found, through its interviews of prosecutors, however, that prosecutors did not universally perceive the Morford Memorandum’s definitions as mandatory and have not consistently applied the labels DPA and NPA to agreements.
    

In addition to the factors in the Filip Memorandum, prosecutors reported that the terms of these agreements were shaped by negotiations and applicable provisions of the Federal Sentencing Guidelines, such as the provisions related to fines and compliance and ethics programs for business organizations.
  Companies may also wish to negotiate the titles for such agreements.  Thus, a company may wish to sign an agreement titled, simply, “Agreement” rather than “Deferred Prosecution Agreement” for public relations purposes.
  Not surprisingly, some of the companies interviewed by the GAO believed that DOJ had the upper hand in the negotiations because of the lingering threat of prosecution.
  Many prosecutors reported, however, that companies should express their concerns regarding the terms of the DPAs and NPAs to the prosecutors or appeal them to a higher level at DOJ.
  

The GAO Report closely examines the use of monitors in DPAs and NPAs.  Just under half of the agreements studied included provisions for the appointment of monitors.
  In deciding whether a monitor was needed prosecutors often relied on factors such as whether the DOJ had the expertise or resources to oversee compliance with the terms of the DPA or NPA and the sufficiency of existing regulatory oversight (or in some cases an existing monitor was implemented following an earlier civil or regulatory inquiry).
  The GAO found that the DOJ generally takes the lead in selecting and approving monitors and almost invariably makes the final decision on the appointment of the monitor.
  The selection of candidates for monitorships has generally been collaborative effort among various DOJ prosecutors and company officials.
  To the extent DOJ selects or recommends particular candidate monitors, these selections were based generally upon a personal relationship or a recommendation.
  The Morford Memorandum has implemented new mandatory requirements regarding monitor selection, including that monitors only be hired where necessary, that prosecutors ensure a collaborative, committee selection process, that conflict of interest issues be guarded against and that the monitors are selected on merit, rather than other reasons such as personal relationships. 
  The Morford Memorandum also requires that the Office of Deputy Attorney General approve all monitor selections.
  

The provisions of the Morford Memorandum protecting against conflicts of interest in the selection of monitors arose directly out of the controversy surrounding the 2007 appointment of a consulting firm run by former Attorney General John Ashcroft as a monitor for Zimmer Holdings, a medical supply company, at the recommendation of then U.S. Attorney for the District of New Jersey, Christopher Christie.
  Pursuant to the no-bid contract, Ashcroft’s firm was to receive between $28 million and $52 million for its services over the 18 month term of the agreement.
  The GAO Report recommends that the DOJ require documentation of each monitor selection, including the rationale behind the selection and the make-up of the committee that considered the candidates.
  The GAO believes that this documentation would increase transparency and help avoid the appearance of favoritism.
  The DOJ has tentatively agreed with the GAO’s recommendation.

As part of its study, the GAO also surveyed companies that had agreed to the appointment of monitors to see how they viewed the monitors’ completed or in-progress performance.  Many of the companies polled said that they felt the monitors had too broad of a scope, which increased the cost of monitoring.
  The company officials felt hindered in attempting to cabin the monitors’ work in some cases because the terms of the agreements were often vague as to the exact duties and responsibilities of the monitors and did not address costs at all.
  In these cases, the companies often preferred that the DOJ assist in setting guidelines for the monitors work and felt that the DOJ did not assume a large enough role in overseeing the monitors after the agreements were signed.
  The Morford Memorandum partially addresses this concern, providing that the monitor must have sufficient scope so that it can understand the misconduct and evaluate the reforms undertaken, but “no broader than necessary to address and reduce the risk of recurrence of the corporation's misconduct.”
 

While DPAs and NPAs may represent a “victory” at some level, because they avoid the prosecution of charges, such agreements come with a real cost—fines and penalties are only the beginning.  Broad monitorships and government involvement with a company’s affairs for years are potential minefields.  Competitors frequently trumpet such agreements in an attempt to convince customers not to do business with a corporation under such scrutiny.  Practitioners need to forcefully negotiate the terms of these agreements and carefully consider how monitorships can be either avoided or limited in scope.

IV. New Law Enforcement Entities:  SIGTARP
and Proposed New Agencies

In response to the current economic crisis, Congress has passed broad emergency legislation to purchase troubled assets and provide economic stimulus.  This legislation has created one new law enforcement agency—the SIGTARP.  Proposed legislation will, if enacted, create several more new agencies that will have a significant impact on the financial regulatory scheme in the years to come.  

A. SIGTARP

SIGTARP was created by Section 121 of the Emergency Economic Stabilization Act of 2008 (“EESA”).
  Subsequently, the SIGTARP Act of 2009 amended and expanded the authority of SIGTARP to include the ability to conduct, coordinate, and supervise investigations into almost any aspect of EESA, as well as granting SIGTARP the ability to undertake law enforcement actions.  Notably, SIGTARP, unlike most federal agencies, has the authority to bring charges without the prior approval of the United States Attorney General (“USAG”).
  

The mission of the SIGTARP is to prevent, detect, and investigate cases of fraud, waste, or abuse related to TARP funds.
  The SIGTARP also provides support to other agencies in furtherance of independently originated investigations.
  A non-exhaustive list of the agencies with which SIGTARP is authorized to work includes the Financial Stability Oversight Board (“FSOB”), the Congressional Oversight Panel (“COP”), and the GAO.  Furthermore, SIGTARP has fostered relationships with the FBI, the IRS, the SEC, the DOJ, the USAG, and state AGs.

As of June 30, 2009, the SIGTARP had initiated 35 investigations into such varied issues as accounting fraud, securities fraud, insider trading, mortgage servicer misconduct, mortgage fraud, public corruption, false statements, and tax investigations.
  For example, on April 23, 2009, the SIGTARP filed federal felony charges against Gordon B. Grigg, charging him with embezzling $11 million in client investment funds, including $5 million allocated to the purchase of TARP-guaranteed debt.
  The SIGTARP is also actively conducting audits of compensation restriction compliance, control over external influence on the Capital Purchase Program (“CPP”) application process, and the selection of some of the original participants in the CPP.

Although the jurisdiction of the SIGTARP is limited to persons or entities that have accepted TARP funds, this includes hundreds of institutions and their employees.
  Close partnerships between the SIGTARP and civil and criminal law enforcement may have broad implications for the subjects of parallel investigations.  For one, the assistance of the SIGTARP in non-SIGTARP investigations implies that a greater wealth of government resources will be devoted to such investigations.  Moreover, the addition of the SIGTARP to the investigatory mix adds a new and unfamiliar agency to the already lengthy list of enforcement agencies with whom the subject of an investigation must contend.  

B. New Foundation:  Rebuilding Financial Supervision and Regulation

On June 17, 2009, the Treasury Department released a white paper, A New Foundation: Rebuilding Financial Supervision and Regulation, which lays out the Obama administration’s long-term plans for regulatory reform of the financial markets and products.  These proposals include the creation of two new governmental agencies with enforcement roles: the Financial Services Oversight Council (“FSOC”) and the Consumer Financial Protection Agency (“CFPA”).

The FSOC’s mission would be to “[f]acilitate information sharing and coordination among the principal federal financial regulatory agencies regarding policy development, rulemakings, examinations, reporting requirements, and enforcement actions.”
  The members of the council would include the Treasury Department, Federal Reserve, SEC, Commodity Futures Trading Commission (“CFTC”), FDIC, Federal House Finance Agency (“FHFA”), and the newly proposed CFPA and National Bank Supervisor (“NBS”).
  Although currently some of these agencies do cooperate with each other in their investigations,
 the FSOC would create a direct channel for such coordination and may increase the likelihood of inter-agency cooperation.  

The FSOC may also have somewhat broader investigative powers than its constituent members.  Among other things, the FSOC, in its proposed form, would have the authority to require periodic reports from U.S. financial firms.
  Although that information would be collected “solely for the purpose of assessing the extent to which a financial activity or financial market in which the firm participates poses a threat to financial stability,” such information could potentially be used in civil or criminal proceedings.
  Even if the FSOC were to implement a policy against sharing information collected in this way, the fact that the investigative agencies who would want access are members of the council would pose serious, if not insurmountable, practical challenges for maintaining such a policy. 

In an effort to protect consumers and investors from egregious financial abuses and renew confidence in the markets, the administration has proposed the creation of the CFPA.
  As envisaged, the CFPA’s jurisdiction would broadly cover the consumer financial services and  products industry.
  To this end, the CFPA would possess the authority to write rules, ensure compliance through oversight, and enforce violations.
  In furtherance of its mission, the CFPA would be endowed with subpoena power for documents and testimony, the ability to intervene in actions against institutions under its jurisdiction, and the ability to request that the USAG bring actions to enforce its subpoena authority.
  The CFPA would also work closely with the DOJ to enforce statutes under its jurisdiction.  However, the CFPA would not regulate products or services already regulated by either the SEC or the CFTC.
  The Treasury white paper also proposes the creation of an outside advisory panel that “should coordinate [the CFPA’s] efforts with the SEC, the CFTC, and other state and federal regulators to promote consistent, gap-free coverage of consumer and investor products and services.”
  In addition, the DOJ would retain the authority to enforce statutes administered by the CFPA.
  

If formed, the CFPA would likely become a significant player in the financial regulatory field.  Because the CFPA would be tasked with coordinating enforcement efforts with the states, as well as working with the DOJ to enforce statutes at the federal level, the creation of the CFPA could either simplify investigations, or conversely, further complicate a landscape already fraught with challenges for practitioners.

The white paper also suggests drawing sharper jurisdictional boundaries between new and existing federal financial regulatory agencies.
  For example, Treasury recommends that “gaps and inconsistencies” between the regulation of the securities and futures markets by the SEC and CFTC, respectively, must be addressed and rectified.
  The white paper also proposes that the CFPA coordinate its regulatory and licensing efforts with the states in order to strive for consistent regulation.
  Treasury recommends that while many of the Federal Trade Commission’s (“FTC”) responsibilities should be transferred to the CFPA, the FTC should retain “backup authority with the CFPA for the statutes for which the FTC currently has jurisdiction.”
  Finally, the white paper suggests the creation of the Financial Consumer Coordinating Council (“FCCC”) under the supervision of the FSOC that would include heads of the SEC, DOJ, FTC and CFPA and would “meet at least quarterly to identify gaps in consumer protection across financial products and facilitate coordination of consumer protection efforts.”
  

Conclusion

The financial crisis has already generated significant white collar investigations and enforcement actions. Regulators who have been subject to significant criticism and have announced sweeping investigations of entire industries, are under pressure to produce additional results.  The challenges facing the white collar defense bar before the crisis—pressure to cooperate, to waive privilege, dealing with the complexities of parallel investigations—have only intensified.  The creation of entirely new agencies with a law enforcement role will further complicate these representations.  The next few years will likely be busy and intense for practitioners in the white collar defense world, with no shortage of fascinating legal issues and knotty practical problems to address on behalf of clients.
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� Hearing Before the S. Comm. on Banking, Housing and Urban Affairs, 110 Cong. (2007) (statement of SEC Chairman Christopher Cox) (announcing the formation of the Hedge Fund Working Group), available at http://www.sec.gov/news/testimony/2007/ts073107cc.htm; Thomsen, supra note � NOTEREF _Ref236713212 \h ��2� (describing the role of the working group). 


� Testimony of Commissioner Walter, supra note � NOTEREF _Ref236713212 \h ��2�, at 17. 


� In its insider trading enforcement actions, the SEC has taken very aggressive positions regarding the scope of insider trading law. In May 2009, the SEC filed its first enforcement action alleging insider trading in credit default swaps.  Press Release, SEC, SEC Charges Hedge Fund Manager and Bond Salesman in First Insider Trading Case Involving Credit Default Swaps (May 5, 2009), available at http://www.sec.gov/news/press/2009/2009-102.htm.  Although not a hedge fund case, the recent enforcement action against Mark Cuban also evidences aggressive application of insider trading law. In SEC v. Mark Cuban, the SEC took the position that trading based on non-public information obtained while under an oral non-disclosure agreement was sufficient to support liability under the “misappropriation theory” of insider trading (in a misappropriation case the duty owed by the defendant is to the source of the information not to the issuer of the securities). See Press Release, SEC, SEC files Insider Trading Charges Against Mark Cuban (Nov. 7, 2008) (announcing the SEC’s filing of insider trading charges against Mark Cuban), available at http://www.sec.gov/news/press/2008/2008-273.htm.  The district court recently rejected this theory and granted Cuban’s motion to dismiss.  SEC v. Mark Cuban, No. 08-2050, 2009 WL 2096166 (N.D. Tex. July 17, 2009).  


� See Thomsen, supra note � NOTEREF _Ref236713212 \h ��2�. 


� Id.


� The NASAA is an international organization devoted to investor protection. Its membership includes sixty-seven state, provincial and territorial regulators in the fifty states, the District of Columbia, Puerto Rico, the U.S. Virgin Islands, Canada, and Mexico. 


� Auction Rate Securities Market: A Review of Problems and Potential Resolutions: Hearing Before H. Comm. on Financial Servs.,  110 Cong. 1-2 (2008) (Written Statement of the North American Securities Administrators Association), available at http://www.nasaa.org/content/Files/NASAA%20ARS%20Written%20Statement%209.18.08.pdf. 


� Id. at 2. 


� The NYAG and other state AGs potentially have broader powers than federal regulators, particularly because many state AGs have the power to bring civil and criminal cases.  Thus, state AGs may keep the subject of an investigation in the dark as to whether they are being investigated criminally, civilly or both and can use the specter of criminal prosecutions in order to extract civil settlements.  Absent indicia of the type of investigations being conducted, the subject of an investigation must formulate a strategy under the assumption that a criminal investigation is underway.  Finally, the NYAG has expansive authority under the Martin Act, New York’s blue sky law, to investigate and bring actions concerning any fraudulent or deceptive practice relating to securities sold “within or from” New York.  See N.Y. Gen. Bus. Law § 352 et seq.


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Landmark Settlement with Citigroup to Recover Billions in Auction Rate Securities for Investors Nationwide (Aug. 7, 2008), available at http://www.oag.state.ny.us/media_center/2008/aug/aug7a_08.html. 


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Settlement with UBS to Recover Billions for Investors in Auction Rate Securities (Aug. 8, 2008), available at http://www.oag.state.ny.us/media_center/2008/aug/aug8a_08.html. 


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Expands Investigation into Auction Rate Securities Scandal (Aug. 11, 2008), available at http://www.oag.state.ny.us/media_center/2008/aug/aug11a_08.html.


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Release of Assurances of Discontinuance with Two More Firms in His Investigation of Auction Rate Securities (July 7, 2009), available at http://www.oag.state.ny.us/media_center/2009/july/july7b_09.html.


� Id.  The settlements took the form of buy-back obligations in order to increase liquidity in the frozen auction rate securities market.  Id.


� See id. (thanking those organizations for assisting the NYAG’s investigation). 


� See, e.g., Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Landmark Settlement with Citigroup to Recover Billions in Auction Rate Securities for Investors Nationwide (Aug. 7, 2008), available at http://www.oag.state.ny.us/media_center/2008/aug/aug7a_08.html.; Press Release, SEC, Citigroup Agrees in Principle to Auction Rate Securities Settlement (Aug. 7, 2008), available at http://www.sec.gov/news/press/2008/2008-168.htm; Denise Lavoie, Mass. Regulators Accuse Merrill Lynch of Fraud, Associated Press, July 31, 2008.


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Nationwide Investigation into Debt Settlement Industry (May 7, 2009), available at http://www.oag.state.ny.us/media_center/2009/may/may7a_09.html.


� Press Release, N.Y. Office of the Attorney Gen., Cuomo Announces Industry-Wide Investigation into Health Insurers’ Fraudulent Reimbursement Scheme (Feb., 13 2008), available at http://www.oag.state.ny.us/media_center/2008/feb/feb13a_08.htm.


� Press Release, N.Y. Office of the Attorney Gen., Attorney General Cuomo Announces Sweeping Indictment in Pay-to-Play Kickback Scheme at the New York State Comptroller’s Office (Mar., 19 2008), available at http://www.oag.state.ny.us/media_center/2009/mar/mar19a_09.html; see also Cuomo Helps Form Multistate Task Force, Widens Pension Probe, Bloomberg (May 2, 2009), http://www.bloomberg.com/apps/news?pid=20601103&sid=aFwtOpPgl0BY&refer=us.


� Testimony Concerning Securities Law Enforcement in the Current Financial Crisis: Hearing Before the H.R. Comm. on Financial Servs., 111 Cong. (2009). 


� David Glovin & Karen Freifeld, U.S., Cuomo Open Credit Default Swap Investigation, Bloomberg, Oct. 20, 2008 (citing unpublished statement by U.S. Attorney Michael Garcia), available at http://www.bloomberg.com/apps/news?pid=20670001&sid=aSFw1vWDRbpI. 


� Kirke Hasson & Ernie Patrikis, Here Come the Regulators, Directorship, June 2008, at 2. 


� Under the TARP Working Group, AIGIs from various entities will work with the working group to establish protocols for information sharing, share investigative techniques, and determine training requirements. Id.


� Press Release, Federal Bureau of Investigation, Multiple Federal Agencies Form Term Asset-Backed Securities Loan Facility (TALF) Task Force to Deter, Detect, and Investigate any Instances of Fraud and Abuse (Mar. 11, 2009) (FBI press release announcing TALF Task Force), available at http://www.fbi.gov/pressrel/pressrel09/talf031109.htm.


� Office of the Special Inspector General for the Troubled Asset Relief Program, Quarterly Report to Congress 17 (April 21, 2009) [hereinafter SIGTARP Quarterly Report].


� Id.


� In United States v. Ionia Management, 555 F.3d 303 (2d Cir. 2009), several amici curiae, including the Association of Corporate Counsel and the U.S. Chamber of Commerce submitted excellent briefs opposing such criminal liability for corporations.  The Second Circuit did not adopt those arguments and affirmed the conviction.


� Bringing Criminal Charges Against Corporations, Memorandum from Eric Holder, Deputy Att’y Gen., U.S. Dep’t of Justice to Heads of Dep’t Components & U.S. Att’ys 1 (June 16, 1999) [hereinafter Holder Memorandum], available at http://www.usdoj.gov/criminal/fraud/fcpa/append/ix/appendixk.pdf.  The factors to consider in deciding whether to indict included:  (1) the nature and seriousness of the offense, (2) the pervasiveness of the wrongdoing, (3) the corporation’s history of similar conduct, (4) the corporation’s timely and voluntary disclosure, (5) the existence and adequacy of the corporation’s compliance program, (6) the corporation’s remedial actions, (7) collateral consequences, and (8) the adequacy of non-criminal remedies.  Id. at 3.  


� Id. at 7.


� Id. at 8.  The Holder Memorandum cautions, however, that waivers “should ordinarily be limited to the factual internal investigation and any contemporaneous advice given to the corporation concerning the conduct at issue. Except in unusual circumstances, prosecutors should not seek a waiver with respect to communications and work product related to advice concerning the government’s criminal investigation.”  Id. at 7 n.2.


� Id.  On October 23, 2001, the SEC articulated its own policy that addresses the credit that a corporation is afforded for cooperating with the SEC in an investigation.  Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions, SEC Exchange Act Release No. 44969, 2001 SEC LEXIS 2210 (Oct. 23, 2001).  Similar to the Holder Memorandum and other memoranda described herein, the “Seaboard Report,” as it is known, sets forth twelve “criteria” that the SEC “will consider in determining whether, and how much, to credit self-policing, self-reporting, remediation and cooperation.”  Id. at *5.  The eleventh factor that the SEC will consider addresses such issues as the voluntary disclosure of a report of an internal review and related documents, identification of violative conduct, and the efforts the company undertook to have its employees cooperate with Enforcement staff.  Id. at *9.  In a footnote tied to this factor, the Seabord Report acknowledges that “the desire to provide information to the Commission staff may cause companies to consider choosing not to assert” privilege, and goes on to state that the SEC “does not view a company’s waiver of a privilege as an end in itself, but only a means (where necessary) to provide relevant and sometimes critical information to the Commission staff.”  Id.  Unlike the DOJ memoranda, the Seaboard Report has not been updated to reflect the evolving discussion over the amount of pressure that should be placed on a corporation to waive privilege in order to get credit for cooperating with government investigators.  


� See Principles of Federal Prosecution of Business Organizations, Memorandum from Larry D. Thompson, Deputy Att’y Gen., U.S. Dep’t of Justice to Heads of Dep’t Components & U.S. Att’ys (January 20, 2003), available at http://www.usdoj.gov/ dag/cftf/business_organizations.pdf.


� United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2006).


� Id. at 338.


� Id.


� Id. at 339.  “[C]lean[ing] house” was a euphemism for asking a number of senior partners, most of whom had testified in public hearings, to leave their respective positions.  Id.


� Id. 


� Id. at 341.  


� Id.  As discussed, the Thompson Memorandum bound federal prosecutors to consider advancement of legal fees as indicative of an attempt to protect culpable employees and entitled prosecutors to weigh a decision to advance legal fees in choosing to indict an entity.  Id. at 338.


� Id.  Interestingly, KPMG previously boasted an unfettered record of paying employee’s legal fees regardless of cost or whether the employee was criminally charged.  Id. at 336.


� “No major financial services firm ha[d] ever survived a criminal indictment.”  Id. at 337 n.11.  One highly public example of this phenomenon is the indictment of Arthur Andersen LLP, which resulted in the collapse of the firm before the case even reached trial.  See id.; Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).


� Stein, 435 F. Supp. 2d at 345.


� Id. 


� Id. at 349.  


� Id. at 338.


� Id. at 226.  


� Id. at 353.


� Id. at 360-62.


� Id. at 364-65.


� Id. at 368.  The Second Circuit affirmed the Court’s holding that the defendant’s Sixth Amendment rights were violated, but did not reach the Fifth Amendment issue.  See United States v. Stein, 541 F.3d 130 (2d Cir. 2008).  


� Principles of Federal Prosecution of Business Organizations, Memorandum from Paul J. McNulty, Deputy Att’y Gen., U.S. Dep’t of Justice to Heads of Dep’t Components & U.S. Att’ys, 8 (December 13, 2006), available at http://www.usdoj.gov/ dag/speeches/2006/mcnulty_memo.pdf.


� Id. at 9.


� Id. 


� Id. at 10.


� Id. 


� Id. at 11.


� Id.


� Principles of Federal Prosecution of Business Organizations, Memorandum from Mark R. Filip, Deputy Att’y Gen., U.S. Dep’t of Justice to Heads of Components & U.S. Att’ys, 9 (August 28, 2008) [hereinafter Filip Memorandum], available at http://www.usdoj.gov/opa/documents/corp-charging-guidelines.pdf.


� Id. at 10.  “Whichever process the corporation selects, the government’s key measure of cooperation must remain the same as it does for an individual:  has the party timely disclosed the relevant facts about the putative misconduct?”  Id.


� Id. at 9-10.


� Id. at 13.


� Id.  Also stating, “[P]rosecutors may not request that a corporation refrain from entering into such agreements.”  Id.


� Id. at 9.


� See, e.g., Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).


� U.S. Government Accountability Office, Corporate Crime:  Preliminary Observations on DOJ’s Use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence, Director Homeland Security and Justice before the Subcommittee on Commercial and Administrative Law, Committee on the Judiciary, House of Representatives) (June 25, 2009) [hereinafter GAO Report], available at www.gao.gov/new.items/d09636t.pdf.  The GAO expects to announce the final results of its study before the end of 2009.  Id. at 2.


� Id. at 2-3.


� Arthur Andersen’s conviction—for obstruction of justice charges for its role in the collapse of Enron Corporation—was overturned by the Supreme Court in 2005 because of errors in the jury instructions.  See Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).  


� See GAO Report, supra note � NOTEREF _Ref236716384 \h ��69�, at 1 (noting that the DOJ entered into only 3 DPAs and NPAs in 2002, 41 in 2007 and 22 in 2008); Eric Lichtblau, Leniency for Big Corporations in the U.S., N.Y. Times, Apr. 9, 2008.


� GAO Report, supra note � NOTEREF _Ref236716384 \h ��69�, at 1.  Most agreements reviewed by the GAO included some form of monetary payments and increased compliance.  Id. at 15-17.  In selecting monetary payments, prosecutors relied primarily on three factors:  (1) the Federal Sentencing Guidelines factors on setting fines for business organizations, (2) gains by the company or losses by victims, and (3) the company’s ability to pay.  Id. at 15.  A handful of the agreements reviewed by the GAO called for “payment or services to organizations or individuals not directly affected by the crime.”  Id. at 17.  This “extraordinary restitution” was seen by the DOJ to provide services to the community and prevent similar criminal acts.  Id. at 18.  Recent DOJ guidelines have limited the practice of payments to charitable, educational or community organizations not connected with the crime.  Id.


� The Filip Memorandum allows prosecutors to consider the collateral consequences of a corporate conviction or indictment in deciding how to resolve corporate criminal cases.  Some of the consequences to consider are consequences to employees, investors, communities, pensioners and customers.  Prosecution may be warranted when misconduct is widespread or sustained and outweighs concerns for fairness to third parties.  However, when the consequences to these parties would be significant, an NDA or DPA may be more appropriate.  The ultimate decision should be made in a “pragmatic and reasoned way that produces a fair outcome,” while considering the DOJ’s need to promote respect for the law.  Filip Memorandum supra, note � NOTEREF _Ref237103356 \h ��62�, at 17-18.


� In deciding to indict a corporation, the Filip Memorandum allows prosecutors to consider remedial actions, such as whether the corporation has appropriately disciplined wrongdoers.


� GAO Report, supra note � NOTEREF _Ref236716384 \h ��69�, at 6-10.


� Id. at 10.  Indeed, many of the companies interviewed by the GAO understood that the Filip Memorandum was a key factor in DOJ’s decision-making and some of these companies made presentations to the DOJ specifically based on the factors outlined in the Filip Memorandum.  Id.


� Id. at 11.  


� Id.  Therefore, NPAs are viewed “as more advantageous from a public relations perspective for the company.”  Id.


� Id.  Most companies interviewed felt they had little say in which type of agreement was chosen by DOJ, although some companies felt that they were able to negotiate towards an agreement.  Id.  The GAO’s discussions with prosecutors and companies revealed that there were mixed feelings as to whether official guidance was needed to aid making a choice between a DPA and NPA, with many stating that such guidelines would not allow for decisions to be made on the unique facts of each case.  Id. at 11-12.  


� Id. at 12; Selection and Use of Monitors in Deferred Prosecution Agreements and Non-Prosecution Agreements with Corporations, Memorandum from Craig S. Morford, Acting Deputy Att’y Gen., U.S. Dep’t of Justice to Heads of Dep’t Components & U.S. Att’ys, 1 n.2 (March 7, 2008), available at http://www.usdoj.gov/dag/morford-useofmonitorsmemo-03072008.pdf. [hereinafter Morford Memorandum].


� GAO Report, supra note � NOTEREF _Ref236716384 \h ��69�, at 13.  The DOJ does intend the definitions of DPAs and NPAs contained in the Morford Memorandum to be mandatory.  Id.


� Id. at 14 & n.20.  


� Id. at 13. 


� Id. at 18.  


� Id. at 18-19.  Some companies noted a reluctance to go up the ladder at DOJ regarding a sticking point for fear of souring the relationship with the line prosecutor.  Id. at 19.


� Id. at 19.


� Id.


� Id. at 23.


� Id.


� Id. at 24.  


� Morford Memorandum, supra note � NOTEREF _Ref236716602 \h ��81�, at 2-4.


� Id. at 3.


� See Phillip Shenon, New Guidelines Ahead of Ashcroft Testimony, N.Y. Times, Mar. 9, 2008.


� Id.


� GAO Report, supra note � NOTEREF _Ref236716384 \h ��69�, at 26-27.


� Id. at 26.


� Id. at 27.


� Id. at 28.


� Id.


� Id. at 28-29.


� Morford Memorandum, supra note � NOTEREF _Ref236716602 \h ��81�, at 6-7.


� SIGTARP Quarterly Report, supra note � NOTEREF _Ref237103867 \h ��29�, at 11.


� Id.


� Id. at 12.  In order to further its mission, the SIGTARP possesses subpoena and enforcement authority.  Id. at 11. 


� Id. at 17.


� Neil Barofsky, Special Inspector General, Troubled Asset Relief Program, Statement Before the H. Comm. on Oversight and Government Reform 111 Cong. 4 (July 21, 2009).


� Id.


� Id. at 5.


� The Economic Stabilization Act of 2008 (“EESA”) allocated $700 billion to the TARP.  SIGTARP Quarterly Report, supra note � NOTEREF _Ref237103867 \h ��29�, at 3.  Of that $700 billion, the Treasury had committed $643.1 billion and spent $441 billion by June 30, 2009.  Barofsky, supra note � NOTEREF _Ref237103940 \h ��107�, at 4.  “The TARP has evolved into a program of unprecedented scope, scale, and complexity.”  SIGTARP Quarterly Report, supra note � NOTEREF _Ref237103867 \h ��29�, at 3.  With hundreds of institutions receiving capital infusions and an ambitious goal of modifying millions of mortgages, it is clear that the reach of the SIGTARP is broad.  Id.  In total, the TARP includes twelve separate programs, “involving Government and private funds of up to almost $3 trillion.”  Id.; Barofsky, supra note � NOTEREF _Ref237103940 \h ��107�, at 3.  However, “[t]he total potential Federal Government support could reach up to $23.7 trillion.”  Barofsky, supra note � NOTEREF _Ref237103940 \h ��107�, at 3.  


� U.S. Dep’t of Treas., Financial Regulatory Reform: A New Foundation 20 (2009).


� Id.


� See Section II, supra, for a discussion of inter-agency task forces and working groups.


� U.S. Dep’t of Treas., supra note � NOTEREF _Ref237104024 \h ��111�, at 21.


� Id.


� Id. at 7.


� Id. at 57.


� Id. at 56.


� Id. at 59-60.


� Id. at 55-56.


� Id. at 60.


� Id.


� Id. at 21.


� Id. at 49-51.


� Id. at 61.


� Id. at 63.


� Id. at 73.
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